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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during tte course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside Indig export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 200* within 3 months from the date on which
the order sought to be appealed against is communicated and shalil be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision: applicatioﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- _

the special‘.ﬂehch of Custom, Excise & Service Tax Appellate Tribunai of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

~ (CESTAT) at 0-20, NewMetal. Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of appeals otherthan as mentioned in para-2(i) (a)-abov_e. :
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The appeal to the Appellate Tribunal shall be filed in. quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the' aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
O authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penality confirmed by
the Appellate Commissioner would have to be ore-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agairﬁst this order shall lie before the Tribunal on payment of 10%
of the duty demanded Where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.” e
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ORDER-IN-APPEAL

S.No | Appeal No Name of appellant Amount involved (Rs)
(1) (2) 3) (4)

1 28/Ahd-11/Appeal- M/s SKF India Ltd, Ahmedabad 95,56,582/- Duty
11/17-18 58,70,691/- Penalty

2 29/Ahd-11/Appeal- Shri Vrijendra Patwari, G M 3,00,000/~ Penalty
11/17-18 (Taxation), M/s SKF India Ltd

3 30/Ahd-1I/Appeal- Shri Chandramowli Srinisasan, 3,00,000/- Penalty
11/17-18 Director (Finance), SKF India Ltd

Above mentioned 03 appeals have been filed against Order-in-Original
No0.01/ADC/2017/RMG dated 20.04.2017 [for short-impugned order] passed by the

Additional Commissioner of Central Excise, Ahmedabad-II [for short- the adjudicating

authority]. /

2. The relevant facts of the case, in brief, are that M/s SKF India Ltd, Mumbai
(SKF) are holding Central Excise Registration as dealer/importer and have their
manufacturing units at Pune, Bangalore & Haridwar for manufacturing of ‘Bearings’
falling under chapter 8482 of Central Excise Tariff Act, 1985; that they are also
engaged in importation of ‘bearings’ at its Direct Customer Delivery (DCD) Hubs
located at various places including Ahmedabad. After import, the products i.e
‘Bearings” are labeled with stickers containing MRP and other details at the
premises of DCD Ahmedabad situated at Sarkhej Bavla Road, Sanand, Changodhar,
Ahmedabad) [for short- the appellant-1] who is also registered as dealer /importer
with the departmént. Information received by the Directorate General of Central
Excise Intelligence unit, Mumbai (DGCEI) that the DCD Hubs located at various
places including the appellant are clearing the iported goods viz ‘Bearings’ withéut
proper payment of duty. Accordingly, investigation was initiated against M/s SKF
and its DCD Hubs. Investigation against the appellant-1 revealed that after import,
the ‘Bearings” were labeled with stickers containing MRP and other details, they
cleared the goods. without following proper procedure under Central Excise Act,
1944 (CEA)/Central Excise Rules, 2002 (CER) though the activities are amounting
to manufacture as per Section 2(f) (iii) of CEA. As it appeared that the appellant-1
[i] did not taken Central Excise registration under CER though the activities carried
out by them are amount to manufacture and did not pay Central Excise duty on
clearance of such manufactured goods, a show cause notice ‘dated 06.09.2016 for
the period of January 2013 to September 2015 was issued to them for recovery of
duty amounting to Rs.95,56,582/- with interest and imposition of penalty under
Section 11 AC of CEA and under Rule 25 of CER. The show cause notice also
proposes for imposition of penalty to Shri Vr%jendra Patwari, G M (Taxation)A of
appellant-1 [hereinafter referred to as “the appellant-2"]1 and Shri Chandramowli
Srinivasan, Director (Finance) of the appellant-1 [hereinafter referred to as “the

appellant-3] under Rule 26 of CER.

2.1 Vide the impugned order, the adjudicating authority has confirmed the
amount of Rs.95,56,582/-with interest and imposed applicable penalty for
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' disputed period amounting to Rs.58,70,691/- ander Section 11 AC and dropped
the penalty under Rule 25 of CER, against appellant-1.~The adj‘i’h“dicating authority
has also imposed penalty of Rs.3,00,000/- each on appellant-2 and appellant-3.

3. Being aggrieved, the appellant-1 has filec the appeal mentioned at Sr.No.1 of
above table on the following grounds:

« The demand is highly exaggerated by the authority; that the value of goods
mentioned in the impugned notice (para 11.1 to 114) includes value of goods
imported from Singapore and sold in India; that since the label was affixed
only 1% approximately of the ‘Bearings’ imported and the said value includes
all goods imported both from Singapore and Europe, having MRP pre-printed
at the time of importation, the demand is require to be set aside.

e The demand is raised on sale ‘bearings’ amounting to Rs.49.96 crore in
respect of bearings sold to off highway vehicles like forklifts etc and as per
impugned notice the amount of bearings sold from various DCB hubs which is
not correct as per their records.

o It is alleged in the impugned notice that the goods imported falls under
Sr.No.100 (parts, component and assemblies of automobiles, including chasis
fitted with engines falling under chapter 87 excluding vehicles falling under
heading 8712, 8713, 8715 and 8716) and 100A (Parts, components and
assemblies of goods falling under tariff item 82264100, heading 8727, 8429
and sub heading 843010) of Third Schedule to the Central Excise Act; that
the description of entries have been amended from time to time and prior to
27.02.2010, the entry No.100 did not cover such parts and components.
Thus, for the bearings to fall under the Sr.No.100 or 100A, it must be a part,
component, or assemblies of either the vehicle falling under chapter 87 or
goods under chapter 8426, 8427, 8429 o~ 8430,

e The products which are generic in nature are not parts of vehicle. They relied
on various decisions in support of their argument.

« No packing activity is carried out at depot as alleged in the impugned show
cause notice: that affixing of MRP label does not amount to manufacture as
contended by the department; that affixation of label renders the product
marketable. Thus, the activity of labeling or relabeling covers under in clause
(b) of clause (iii) of 2(f). ‘

e The imported beings are primarily used for Industrial application, hence the
valuation for the same is done on the basis of transaction value and CVD
paid under Section 4 of CEA; that they sJbmitted various letters of industrial
distributors, specifying that bearings were cleared for industrial purpose.

e They were under a bonafide belief that the process of activity of affixing MRP
stickers on bearings imported would not amount to manufacture under
Section 2(f)(iii) of CEA, hence extended oeriod and penalty not imposable as
it is an established law vide various court decisions. Further, penalty also not
imposable as the issue relates interpretation of the statute. They relied on

various case laws.
The appellant-2 and Appeliant-3 filed the appeal mentioned at Sr.No.2 and 3 above
table on the grounds that:

« They have acted only in their capacity as GM and Director of the company
and they will not get any benefit from any wrong done by company which
benefits the company. They relied on decision in case of M/s Shilp‘@,.jPrjn:’gijng\\

Press-2013 (297) ELT 417-Tri.Mum. ‘
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o No penalty is imposable under Rule 26 of CER and they had reason to believe
that goods are liable to confiscation; that the issue relates to interpretation
of Section 2(f) and therefore no reason to believe that there was reason to

know that goods are liable for confiscation. They relied on case laws in

support of the argument.

4. Personal hearings in all the three apbeals were held on 30.911.2017. Shri
Archit Agarwal, Chartered Accountant appeared for the same and reiterated the
grounds of appeal. He further explained that Sr.No.100 of schedule 3 of CEA is
specific to motor vehicles while their products are generic in nature. He also

pleaded for waiver of penalty on appellant-1, appellant-2 and appellant-3.

5. I have carefully gone through the facts of the case, submissions made in the
appeal memorandum as well as submissions made during the course of personal
hearing. The issue to be decided in the matter is whether the activity of printing
and affixing of MRP label on the individual packets of imported ‘Bearings” amount to
manufacture under Section 2(f)(iii) of CEA; duty demanded thereof with interest

and penalty imposed is correct or otherwise.
6. Section 2(f)(iii) of CEA stipulates that:

(f) “manufacture” includes any process, - )

(i) incidental or ancillary to the completion of a manufactured product;

(ii) which is specified in relation to any goods in the Section or Chapter
notes of the First Schedule to the Central Excise Tariff Act, 1985 (5 of
1986) as amounting to manufacture; or

¢iii) which, in relation to the goods specified in the Third Schedule, involves

" packing or repacking of such goods in a unit container or labelling or
re-labelling of containers including the declaration or alteration of retail
sale price on it or adoption of any other treatment on the goods to

_render the product marketable to the consumer.

From the above definition, it is clear that the activity of labeling, declaration or
alteration of retail price on the products or adoption of any other treatment to make

the product marketable to the consumer amounts to manufacture.

7. The adjudicating authority has held that after importation' of goods, the
appellant-1 is engag_ed in process of printing and affixing MRP labels on the
imported goods viz. “Bearings”; that the “Bearings” were intended to be used as
parts, components and assemblies of vehicles falling under chapter 87 of CET and
the parts, components and assemblies of goods falling undér tariff items 84264100,
heading 8427, 8429 and sub heading 843010 cleared to Industrial Distributors.
Thus affixing MRP labels on the individual packets amounts to manufacture as per
the third schedule to CEA vide entry No.100 and 100A which attract central excise
duty under Section 4A of CEA. On other hand, the appellant argued that affixing of

MRP label does not amount to manufacture as contended by the department but:

affixation of label renders the product marketable. Thus, the activity of labeling ‘or, .

relabeling covers under in clause (b) of clause (i) of 2(f). They further contgfi’d:e;d




F No.v2(84)28,29,30/Ahd-ll/Appeal-1i/17-18

L4

_ that even if the department’s contention is correct, the demand is exaggerated as
in their case only in very few cases (1% of the prodvu-,cts)'; they affixed MRP label
and accordingly demand containing entire impo-ts from Singapore is required to be

reduced.

8. At the outset, I observe that as regards the process of printing and affixing
MRP labels on the imported goods viz. “Bearings" is amounts to manufacture or
otherwise, the appellant has no case as the definition under Section 2(f)(iii) of CEA

clearly stipulates the “manufacture” includes the process in relation to the goods

specified in _the Third Schedule, involves packing or repacking of such goods in a

unit container or labeling or re-labeling of containers including the declaration or

alteration of retail sale price on it or adoption of any other treatment on the goods

to render the product marketable to the consumer. Further their argument has also
no merit in view of Hon’ble Tribunal in the case of Larsen and Toubro Ltd. v. CCE
reported in 2015-TIOL-2561-CESTAT-MUM; in case of M/s Komatsu India Pvt Ltd
[2017 (345) ELT 256-Tri. Mum]; and in case of M/s Honda Motors Pvt Ltd [2015
(318) ELT163-Tri Chennai].

9, In Larsen and Toubro case supra, the Hon’ Tribunal has stated that "m/s
Larsen and Toubro are dealing in parts, components and assemblies of certain earth moving
vehicles, namely, scania trucks, dumpers, motor graders, wheel loaders, dozers and
hydraulic excavators; that these parts, components and assemblies are either imported by
them or procured from a local associate of a foreign company, namely, Komatsu; and
procured locally from the manufacturing facilities in Pune/Bangalore. Parts, components and
assemblies of automobiles are covered in the Third Schedule to the Central Excise Act which
is required to be read with Section 2(f)(iii) of the same Act. Further, parts, components and
assemblies are also specified by notification for purpose of valuation under Section 4A and
these items are liable for central excise duty as per Section 2(f)(iii) of the Central Excise

Act, 1944 after considering the entire gamut of the erguments made by the learned counsel
before them.”

9.1 By relying the said decision, the Hon. Tribunal, Mumbai in case of M/s
Komatsu India Pvt Ltd supra held that "“Parts of dumpers and other machineries
imported, packed/repacked in unit containers and affixed with MRP - Dumpers being
'automobiles’, packing/repacking and affixing of MRP amounts to ‘deemed manufacture’ in
terms of Section 2(f)(iii) of Central Excise Act, 1944”.

9.2 In case of M/s Honda Motors Pvt Ltd supra, the Hon'ble Tribunal-Chennai has
held that " On perusal of the impugned adjudication order, we find that after receiving the

imported goods in the warehouse, the applicant undartook the activity of inspection, quality
d it. While repacking, the applicant affixed sticker “Marketed by” and also
when the goods were imported in

check and repacke

affixed the tape having the markings of HONDA. Similarly,

any of the warehouse situated at Mumbai, Kolkata, Greater Noida and Bhiwadi, and in that

case "Imported and packed by” sticker was affixed by respective warehouse and the goods

were transferred on stock transfer basis to Chennai from where it was marketed by affixing

. o s I
sticker/labelling. On plain reading of clause (iii) of Section 2(f) of the said Act, it /‘{s/ql;?gﬁxlhatg_‘.\:‘t\“
LA St Tk
.~';')" .. g‘ .-r,‘;‘ u,(




F No.v2(84)28,29,30/Ahd-li/Appeal-il/17-18

"manufacture” would include packing/repacking of such goods in unit container or
labelling/re-labelling of containers including the declaration or alteration of retail sale price
on it for rendering the product marketable to the consumer. With effect from 1-3-2003, the
definition of ‘manufacture’ under Section 2(f) has wide amplification. Note 5 of Chapter 30
insofar as prior to amendment on 1-3-2003, it would be “repacking from bulk packs to retail
packs”. But after the amendment, it includes “"packing or repacking of such goods in a unit

container”. In other words, it includes any repacking in unit container.”

10. The other argument of the appellant-1 is that the demand in dispute is
exaggerated by the adjudicating authority in thzir case only in very few cases (1%
of the products), they affixed MRP label and accordingly demand containing entire
imports from Singapore is required to be reduced. The adjudicating authority has

contended that the appellant has not submitted any documentary evidences to °

support their argument. The appellant-1 has also not furnished any such evidences
before the appellate authority. In the circumstances, I do not find merit in the
arguments of the appellant-1 and considered facts derived by the adjudicating

authority.

11. In view of above, I observe that the adjudicating authority has correctly hold
the process of printing & affixing of MRP labels as manufacturing activity under
Section 2(f) (iii) of CEA and also correctly confirmed the quantum of duty
amounting to Rs.95,65,582/- for the disputed period in respect of Central Excise
duty not paid in connection the activities carried out by the appellant-1 on imported
goods at its premises. Therefore, I uphold the demand with interest.

12. As regards invocation of extended period and imposition of penalty against
appellant-1, they argued that since it is under their bonafide belief that the process
of activity of affixing MRP stickers on bearings imported would not amount to
manufacture under Section 2(f)(iii) of CEA. This argument is also not acceptable in
view of facts of the case and decision held by the Hon.Tribunal in case of Komatsu
India Ltd supra which states that “Arter considering all the arguments, the Tr/buna/ in
Paragraphs 27 and 28 did not agree with the contentions raised, and confirmed the
demands along with interest. The Tribunal also did not agree with the appellant’s arguments
that extended period cannot be invoked. The same arguments were put forth in this case
also. We find that the appellant being in the organizad sector, should have known the law
and should have considered the implications of that before hand. In view of this, we hold
that the invocation of extended period is correct.” In the instant case, I observe that
the adjudicating authority has e>.<tensively discussed the grounds for invoking
extended period in the impugned order vide para 31. Looking into the ‘apt of the
case and applying thé ratio of above decision, I observe that the adjudicating
authority has rightly invoked the extended period and penalty lmpé;d underqth

~ “ r>
provisions of Section 11 AC of CEA do not require any mterfereng’e .7
[ 3

O
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13. Now, I take issue regarding penalty impLsed on appellant-2 and appellant-3.
I observe that the adjudicating authority hal?s imposed penalty of Rs.3,00,000/-
each on them. Both the appellants have argued that they acted only in their
capacity as General Manager and Director of the company respectively and they will
not get any benefit from any wrong done by company which benefits the company.
The adjudicating authority has contended that both the appellant should have
knowledge of the legal position and guide the company, but failed to do so reveals
that they aided and abetted the appellant-1 in contravened the provisions of
CEA/CER. I observe that the appellant-2 and appellant-3 had played prominent role
in the activities viz. process of printing & affixing of MRP labels of imported goods.
In the circumstances, they were fully cognizant of_énd aware of the fact that such
activity would amount to manufacture under Section 2(f) (iii) of the Act. From the
facts of the case and records, I find that they were concerned with all activities
relating to the process of printing & affixing of MRP labels of imported goods in the
premises of appellant-1 to render the product marketable and its financial activities.
Therefore, as far as the penalty on appellant-2 and appellant-3 is concerned, they
cannot absolve themself from the penalty and I find that that the quantum of

penalty imposed on them by the adjudicating authority is correct and no

interference required.

14. In view of above discussion, I reject the all the three appeals filed by the

appellant-1, appellant-2 and appellant-3 mentioned in the table at para 1 above,

All the three appeals are disposed of accordingly.

&h\ﬁ\w

(35T 2eY)
3R (31T - 1)
Date: /12/2017

Attested

(Mo%ﬁ’m‘\"v/ | ,

Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D

To |
M/s SKF India Ltd
C/o Robinson Cargo & Logistics Pvt Ltd

7eeta Electrical Campus, Survey No.124 & 118 P

Near Zydus Cadila, Chachravadi Mataji Patia |
Sarkhej-Bhavla Road, Sanand, Changodar, Ahmedabad

Shri Chandramouli Srinivasan

Director (Finance)

M/s SKF India Ltd

Mahatma Gandhi Memorial Building

Netaji Subhash Road, Charni Road, Mumbai-400002
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Shri Vrijendra Patwari

General Manager (Taxation)

M/s SKF India Ltd

Mahatma Gandhi Memorial Building
Netaji Subhash Road, Charni Road

Copy to:-

The Chief Commissioner, Central Excise, Ahmedabad Zone .
The Commissioner, CGST, North.

The Deputy/Assistant Commissioner, CGST, Div. 1V, North
The Assistant Commissioner, System-CGST North

\/51 Guard File.
6. P.A. File,
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